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OPI_NI ON

This appeal is nmade pursuant to section 18593
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Egon and Sonya
Loebner against a proposed assessnent of additional per-
igygl income tax in the amount of $2,600.14 for the year
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~ The issue in this case is whether appellants
were residents of California for tax purposes during
1976.

Since 1952, M. Loebner has been enployed as a
scientist, primarily by najor electronics corporations.
From 1952 to 1961, he was enployed by Sylvania Electric
Products, Inc., and RCA Laboratories at various East
Coast | ocations. | n Decenber of 1961, appellants noved
to Palo Alto, California, when M. Loebner accepted the
position of manager of optoelectronics for an affiliate
of the Hew ett-Packard Conpany. M . Loebner'held this
and several other positions at Hew ett-Packard until 1974,
At that time, his background in science and technol ogy,
as well as his know edge of eight European Ian?uages,
came to the attention of the U'S. Departnent of State,
whi ch had an immediate .need to staff the position of Chief
of the Science Section at the U S. Enbassy in Mscow.

Fol I owi ng discussions with the State Departnent,
Hew ett-Packard's top managenent, and his famly, M.
Loebner agreed to serve a tmo}year tour of duty in Mscow.
As a result, in Cctober of 1974 he was appointed a Foreign
Service Reserve Oficer for a period of five years or the
needs of the Service, whichever was |ess. Appellants
departed for Mscow, along with two of their children, in
Decenber 1974, and remained there until Septenber 1976,
when they returned to the United States. M. Loebner was
separated from the Foreign Service in Novenber of that
year, and inmmediately reported back to work at Hewlett-
Packard in Palo Alto, although in a different position
than the one he had held in 1974,

In preparing for their nove to the Soviet Union,
appellants sold two of their cars and had the other
shipped to Moscow. Many of their househol d bel ongi ngs
were al so shipped to Moscow, but sone were stored in Palo
Alto, apparently because of weight Iimtations inposed by
the State Departnent on the shipnment of such goods. On
the advice of a real estate firm appellants |eased their
Palo Alto home instead of selling it. They also retained
ownership of several other parcels of real estate in both
California and Pennsylvania. Appellants kept a checking
account in California into which M. Loebner's State
Depart nent paycheck& were deposited, and they also estab-
lished a bank account in Wst Germany, since |ocal banking
facilities were not available to foreign diplomats in the
Sovi et Uni on.
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_ Once in Mscow, appellants opened trade accounts
with the American Enbassy Community Association and with
departnent stores in Finland and Dennark. They also trans-
ferred their J.C. Penney's charge account to Pennsylvania
and used a Department of State mailing address in Washington,
D.C. They registered their car in the Soviet Union and
obt ai ned soviet driver's |icenses, but they also retained
their California driver's licenses. They also retained
their voting registrations in California. Apﬁellanty
living quarters in Mdscow were furnished by the enbassy.

ARBeIIants_filed a tinEIy nonresi dent California
return for 76 attributing a small portion of their total

income to California sources. I n 1979, respondent received a
copy of a federal audit report concerning appellants' 1976
and 1977 federal income tax returns, leading it to exam ne
appel lants' California return for 1976. After reviewing the
return and other supporting material, respondent determ ned
that appellants were California residents during all of 1976.
Accordin?ly, respondent included all of appellants' incong,
from whatever source, in their reportable inconme, decreased a
nmovi ng expense deduction, allowed all other deductions, and
reconputed their tax liability for 1976. Appellants
protested the resulting deficiency assessment on the grounds
of nonresidency for the nine nonths the¥ wer e absent from
California that year, but respondent affirnmed the assessment.
This tinmely appeal followed.

Revenue and Taxation Code section 17041 inposes
a tax upon the entire taxable income of every resident of

this state. Section 17014 of the code defines the term
“resident," in part, as follows:

(a) "Resident" includes:

* * X

(2) Every individual domciled in this
state who is outside the state for a tenporary
or transitory purpose.

~ (b) Any individual (and spouse) who is
domciled in this state shall be consi dered

outside this state for a tenporary or transitory
pur pose while such individual:

*x k %
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(3) Holds an appointive office in the
executive branch of the governnent of the United
States (other than the arned forces of the
United States or career appointees in the United
States Foreign Service) if the appointnent to
such office was by the President of the United
States and subject to confirmation by the Senate
of the United States and whose tenure of office
is at the pleasure' of the President of the
United States.

* * %

Since the parties agree t hat subdivision (b)(3) does not
apply to appellants' situation, this case mustberesolved
by reference to the general residency rule contained in
subdivision (a)(2) of section 17014.

The initial inquiry, therefore, is whether _
appel lants were domciled in California during the portion
of 1976 that they were absent fromthe state. "Domcile"
has been defined as:

the one location with which for |egal purposes
a person is considered to have the nost settled
and permanent connection, the place where he
intends to remain and to which, whenever he is
absent, he has the intention of

returning. "

(Wittell v. Franchise Tax Board, 231 Cal.App.2d 278, 284
[T Cal.Rptr. 6737 (1964).)

An individual mayclaimonly one domcile at a tine.

(Cal. Adm n. Code, tit. 18, reg. 17014, subd. ic).) | n
order to change one's domcile, one nust actually nove to
a new residence and intend to remain there permanently or
indefinitely. (In re Marriage of Leff, 25 Cal.App.3d
630, 642 [102 Cal.Rptr. 1951 (1972); Estate of Phillips,
269 Cal.App.2d 656, 659 [75 Cal.Rptr. 3077 (1969).)

The record reveal s that aPpeIIants [ived in
Palo Alto, Calidornia, from 1961 until they departed for
the Soviet Union in 1974. There is little doubt, there-
fore, that they were California domciliaries at the tinme
they left the state, and we do not understand themto
contend otherwse. Simlarly, there is no doubt that
appel l ants never had any intention of remaining in the
Sovi et Union either permanently or indefinitely. Rat her,
their purpose was to stay there for only alimted term
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of two years. Under these circunstances, we conclude that
appellants did not acquire a new domcile in the Soviet
Union. but renained domciled in California during their
absence. (Appeal s of Ronald L. and Joyce E. Surette, Cal.
st. Bd. of Equal., Dec. 13, 1983.)

Since appellants were domciled here, they wll
be considered California residents if their absence was
for a tenporary or transitory purpose. Respondent's
regul ations indicate that whether a taxpayer's presence
in or absence from California was for a tenporary or
transitory purpose is essentially a question of fact, to
be determned by examining all the circunstancesof each
particul ar case. (Cal. Admin. Code, tit. 18, reg. 17014,
subd. (b).) The regulations also provide that the under-
lying theory of California's definition of "resident" is
that the state where a person has his closest connections
is the state of his residence. (Cal. Admin. Code, tit.
18, reg. 17014, subd. (b).) Consistently with these
regul ations, we have held that the contacts which a tax-
payer maintains in this and other states are inportant,
obj ective indications of whether the taxpayer's presence
in or absence from California was for a tenporary or
transi tor?{n pur pose. (Appeal of Anthony V. and Beverly
Zupanovi ch, Cal. St. Bd. of Equal., Jan. 6, 1976.) And
In cases where a California domciliary |eaves the state
for business or enploynment purposes, we have considerd it
particularly relevant to determ ne whether the taxpayer
substantially severed his California connections upon his
departure and took steps to establish significant connec-
tions with his new place of abode, or whether he nmaintained
his California connections in readiness for his return.
(See Appeal of David A and Frances W_Stevenson, Cal. St
Bd. of Equal., March 2, 1977, and the cases cited therein.)

After analyzing the particular facts of this
case in |light of these general principles, we have con-
cluded that appellants' absence fromCalifornia was for
a tenporary or transitory pu-rpose. Although the nmatter
is not entirely free of doubt, we believe that appellants
did not substantially sever their California connections
upon departure for the Soviet Union, and that, on bal ance,
their closest connections were wth this state during
their absence. On the California side of the equation
one of the nore influential factors in this case is that
M. Loebner was granted a two-year |eave of absence from
Hew ett-Packard, a period coinciding with the expected
duration of his tour of duty in Mscow, and he in fact
returned to work with his former enployer within that
period, albeit in a different position than he had
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previously held. Simlarly, although the specific term

of the |ease on appellants’ Palo Alto home I's not contained
in the record, it appears that this term also roughly
coincided with an expected absence of no nore than two
years. In addition, appellants retained their voting
registrations in California, their California driver's

| icenses, their ownership of other California real estate
besi des their hone, and they nmaintained a bank account here
for a deposit of M. Loebner's State Department paychecks.

On the out-of-state side of the equation, it
seens clear that the connections which appellants could
maintain wth the Soviet Union were quite limted by the
circunmstances of M. Loebner's position, by the nature of
Sovi et society, and by the agreed, limted termof his
tour of duty. Thus, al though one m ght concl ude that
appel l ants established as many connections there as they
could under the circunstances, it would be extrenely
difficult, if not inpossible, to find that they becane
residents of the Soviet Union in any realistic or substan-
tial sense. Such a finding is not essential to appellants'
claimed nonresidency status, however, since it is possible
for a California domciliary to be absent fromthe state ’
for other than a tenporary or transitory purpose w thout
being a resident of sone other state or country. (Appeal
of Richard W Vohs, Cal. St. Bd. of Equal., Sept. 17
19737) This, indeed, seens to be the thrust of appellants’
argunent --that M. Loebner was making a major career change
and that appellants "pulled up stakes" in California either

-permanently or for an indefinite period of considerable
[ engt h.

The difficulty with this argunent is that appel-
| ants had substantial California connections--of enploynent
and hone ownershi p--which they did not sever when they'
[eft. Those contacts were placed, and retained, in sub-
.stantial readi ness for appellants' return in no nore than
two years. And, of course, appellants did in fact return
to this state wthin that period. Wile we do not doubt
that appellants m ght never have returned to California
had M. Loebner been successful in finding enployment
el sewhere that was nore to his liking, the possibility
that this would occur was entirely specul ative. Moreover,
there is no reason to think that the desire, and search,
for better enploynment is somehow nore characteristic of
peopl e who | eave this state permanently or indefinitely
than of those who have left it only tenporarily.

For the above reasons, respondent's determ na- ‘

tion that appellants were residents of California during
1976 wi || be sustai ned.
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ORDER

Pursuant to'the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T 1 S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation

Code, that the action of the Franchise Tax Board on the
protest of Egon and Sonya Loebner against a proposed
assessment of additional personal income tax in the anmount

of $2,600.14 for the year 1976, be and the same is hereby
sust ai ned.

Done at Sacranento, California, this 28th day
of February, 1984, by the State Board of Equalization,
with Board Members M. Nevins, M. Dronenburg, M. Collis,
M. Bennett and M. Harvey present.

Ri chard Nevins , Chai rman
Ernest J. Dronenburg, Jr. , Menber
Conway H Collis , Menmber
Wlliam Pi. Bennett Menber

V| ter Harvey* , Menber

*For Kenneth Cory, per CGovernment Code section 7.9
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